SUBMISSION TO THE SECURITY BUREAU’S PUBLIC CONSULTATION ON
"IMPROVING THE LAWS ON SEXUAL OFFENCES IN HONG KONG"
[English Version]*

Submitted by: Teen’s Key Hong Kong

Date: 5 August 2026

Introduction

We welcome the Security Bureau's conducting of a public consultation on "Improving the
Laws on Sexual Offences in Hong Kong" to strengthen protection for victims of sexual
offences, and to modernise the laws on sexual offences in Hong Kong to keep pace with the
times. Other jurisdictions have made much progress to reflect changing times, and Hong
Kong is due for an update.

The current framework, rooted in provisions similar to those enacted in England in 1956, no
longer adequately addresses the realities of sexual violence in contemporary society. The
Law Reform Commission began its review as early as 2006, issuing four consultation papers
between 2012 and 2020 and publishing comprehensive reports in 2019 and 2022. The
government's proposals, built upon over a decade of research by eminent jurists and public
engagement, represent a significant step forward. We commend the government for
undertaking this comprehensive review and for its commitment to strengthening protection
for victims of sexual offences and ensuring the laws keep pace with the times.

However, as an NGO supporting young women, some of who have experienced sexual and
emotional abuse within families or close relationships as well as those who get caught up in
the sex trade or "part-time girlfriend" work, we believe the current proposals can be further
strengthened in six key areas to provide more meaningful protection for victims and
survivors.

1. Closing the Loophole on the "Mistaken Belief" Defence

The "mistaken belief in consent" defence represents one of the most significant gaps in the
current proposals. Under Hong Kong's existing regime, a defendant can avoid conviction by
arguing they honestly, but mistakenly, believed the victim had consented to the sexual act.
The consultation paper proposes adding 11 explicit scenarios where consent is absent and
suggests that when assessing whether a defendant's belief in consent was reasonable, the
court should consider "all the circumstances, including any steps the accused took to
ascertain consent".

! In case of any discrepancies between the two versions, please refer to the English version. The Chinese
version is intended for readers’ additional reference.



While we support the proposed addition of these 11 explicit scenarios which creates a
strong evidentiary foundation for the prosecution to show there was no consent, the
consultation paper's approach to the "mistaken belief" defence remains inadequate because
a defendant would still be able to rely on the claim that the defendant had honestly and
mistakenly believed the victim provided consent, for instance, prior to these 11 scenarios
occurred and there would be no proactive duty under the law on the defendant to ascertain
consent has been obtained.

The current proposal's reference to "any steps" is too broad and subjective. A defendant
could argue, for instance, that they observed the victim's facial expressions or interpreted a
lack of active resistance as consent without having taken any clear, communicative action to
ensure agreement. This concern is particularly acute for the young women we serve, many
of whom have experienced abuse within relationships marked by significant power
imbalances. In such contexts, victims often "freeze" or submit to abuse without active
resistance due to fear, coercion, or trauma responses. Without clear restrictions on the
mistaken belief defence, perpetrators could continue to exploit the ambiguity of "resistance"
to avoid accountability.

We propose that Hong Kong adopt the approach taken by Queensland, Australia, where the
law explicitly requires that any steps taken to confirm consent must be reasonable and taken
before the sexual act to invoke the defence.” A possible drafting structure is:

For the purposes of a sexual offence, a defendant does not have a reasonable belief
in the complainant's consent if the defendant did not take active steps to ascertain
whether the complainant was consenting.

Crucially, this proposal does not shift the ultimate burden of proof to the defendant. The
legal effect of this drafting would be as follows:

Aspect How It Would Work in Practice

The defendant raises the defence by putting forward evidence of their
Defendant's belief (e.g., "I believed she was consenting because..."). This is an
Role evidential burden only—the defendant does not have to prove they
took active steps.

The prosecution must prove, beyond a reasonable doubt, that the
Prosecution's defendant's belief was not reasonable. This includes proving that the
Role defendant did not take active steps to ascertain consent, or that the
steps taken were unreasonable in the circumstances.

The jury considers all the evidence. If the prosecution fails to prove the
Jury's Role defendant lacked a reasonable belief—including by failing to prove the
absence of active steps—the defendant must be acquitted.

2 Criminal Law (Coercive Control and Affirmative Consent) and Other Legislation Amendment Act 2024.
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In short, the defendant does not have to prove they took active steps; the prosecution must
prove they did not.

This is the critical distinction between the Queensland approach and a full "reverse onus"
provision. As the Australian Law Reform Commission has noted, an objective fault test can
require the defendant to raise the issue, but the prosecution must establish the failure of
the standard. The final burden remains firmly with the prosecution to prove, beyond
reasonable doubt, that the defendant's belief was not reasonable.

Under such a framework, if the prosecution proves that the defendant did not take active
steps to ascertain consent, the defendant would be unable to rely on the defence. This
approach aligns with the principle that the final burden must remain on the prosecution to
prove, beyond reasonable doubt, that the defendant's belief was not reasonable, as
consistent with the presumption of innocence.

The practical difference between the consultation paper's proposal and our proposal can be
illustrated as follows:

Feature Consultation Paper Proposal Our Proposal (Queensland Model)
" . "A defendant does not have a
The court should consider... o .
Legal Test . reasonable belief if they did not take
any steps the accused took . "
active steps
Vague; could allow passive . . .
Burden . . Clear; requires affirmative conduct
interpretation
. Lack of resistance can Lack of active steps to confirm consent
Evidence . . . .
support a claim of belief undermines the claim
. "If you are satisfied the defendant did
Jury "Consider whether steps Y . . .
. . " not take active steps, their belief cannot
Direction were taken |
be reasonable

We further recommend the Security Bureau to consider Canada's Criminal Code (section
273.2), which restricts the use of the "honest but mistaken belief" defence in situations
where:
o the mistaken belief arose from the defendant's own self-induced intoxication,
recklessness, or on a reckless; or
e wilfully blind disregard for the other person's consent; or
o where the victim did not expressly affirm the sexual act. Such restrictions
would prevent the defence from being abused and ensure that only genuine,
reasonable mistakes-rather than convenient excuses-are recognised by the
law.



By adopting these measures, Hong Kong can ensure that the "mistaken belief" defence does
not undermine the comprehensive reforms being proposed and that survivors are not
re-traumatised by seeing perpetrators escape justice through procedural loopholes.

2. Acknowledging Reality: The Need for Prosecutorial Discretion in Consensual Peer
Relationships

We acknowledge the reality that the age at which young people first engage in sexual
activity is growing younger, and the judiciary should exercise discretion in the criminalisation
of young persons who engage in consensual sexual acts. Our proposal is not to decriminalise
underage sex, but to create a protective framework that allows young people to seek
medical help or advice for sexual health issues without fear of exposing themselves or their
partner to prosecution. A defence provides a legal safe harbour that encourages them to
seek support.

The consultation paper acknowledges that "all consensual acts by children aged 13 or above
but under 16 are to be criminalised" but notes that "there should be prosecutorial discretion
as to whether a charge is brought to a certain case". The Police Superintendent's Discretion
Scheme currently provides a mechanism for diverting young offenders from the criminal
justice system through cautions rather than prosecution. We believe this discretion should
be formalised and given clear statutory guidance.

The current law creates a troubling paradox. Young people who engage in consensual sexual
exploration with peers may face criminal prosecution and the lifelong stigma of a criminal
record, while those who seek help for sexual health issues—such as contraception, sexually
transmitted infection testing, or support after abuse—may avoid seeking assistance for fear
of exposing themselves or their partners to criminal liability. This is particularly concerning
given that the Police Superintendent's Discretion Scheme has been described as working
well to "nip things in the bud" as far as young offenders are concerned and serving to
discipline young children who might have otherwise gone astray.

Our experience working with young women confirms that adolescent sexual activity occurs
regardless of legal prohibition. Criminalising such activity does not deter it—it simply drives
it underground and prevents young people from accessing the support and healthcare they
need. By providing a clear framework for prosecutorial discretion in consensual peer
relationships, we can strike the right balance between protection and proportionality.

We recommend that any statutory guidance for prosecutorial discretion explicitly include
the following safeguards to prevent any impression that we are advocating adolescent
sexual activity, while providing a safe space for young people to seek help:

® Age Proximity Requirement: The discretion should apply only where there is a close
age proximity between the parties—for example, a difference of no more than two
or three years. This prevents older, predatory individuals from exploiting the
provision.



o Non-Exploitation Requirement: The discretion should only apply where there is no
abuse of trust, authority, or power imbalance, such as a teacher-student or
coach-athlete relationship.

® Genuine Consent Requirement: The discretion should only apply where the sexual
activity was genuinely consensual and not obtained through coercion, pressure, or
deception.

e Public Interest Assessment: Prosecutors should be required to consider whether
prosecution would be harmful to the young person or contrary to the public interest,
having regard to factors such as the young person's age, apparent maturity, family
circumstances, and the availability of alternatives to prosecution.

We propose that the government adopt a "Close in Age Defence" or similar statutory
provision that provides clear guidance for prosecutorial discretion in cases of consensual
peer relationships. This would ensure consistent application of the law and prevent the
disproportionate criminalisation of young people for consensual sexual activity, while
maintaining robust protection against exploitation and abuse.

By adopting such an approach, Hong Kong can align its laws with international best practice
and ensure that the criminal justice system does not become an additional source of harm
for young people, but rather a means of protecting and supporting them.

3. Criminalising the Creation of Sexual Images Made Without Consent

We propose criminalising the creation of sexual images made without consent, rather than
merely their distribution or publication. The current legal framework creates a significant
gap that allows perpetrators to create intimate images—particularly through Al-generated
deepfakes—without facing criminal liability, provided they do not distribute or publish the
material.

Under the existing Crimes Ordinance, there is no specific offence targeting the "creation" of
intimate images without consent. The offence under section 159AAE criminalises the
publication or threatened publication of intimate images without consent, with a maximum
penalty of five years' imprisonment. However, as the Acting Secretary for Innovation,
Technology and Industry confirmed in response to a Legislative Council question, "the
existing legislation does not have a specific offence for the 'creation' of intimate images of

another person".?

This gap is particularly concerning in the age of artificial intelligence. The 2025 case involving
a Hong Kong university student who used Al technology to create intimate images of

3 https://www.info.gov.hk/gia/general/202601/28/P2026012800297.htm?fontSize=1
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classmates, teachers and friends without their consent highlighted this gap and sparked
widespread public concern.*

The Law Reform Commission's sub-committee on computer network crimes is studying the
issue, but urgent action is needed.

We recognise that practical enforcement is challenging in the world of the internet, where
creators can operate anonymously and across borders. However, the primary purpose of
criminalising creation is deterrence and the recognition of the intrinsic harm caused by the
act itself.

® The Creation of Intimate Images is Itself an Act of Harm: The creation of a sexually
explicit deepfake is an act of profound violation, even if not shared. The knowledge
that such an image exists can cause significant psychological distress, anxiety, and a
feeling of powerlessness. As one observer noted, "this is not just a technical misuse,
but a form of digital violence that causes immeasurable harm to the victim's
psychology, reputation, and life". Criminalising creation sends a clear message that
society condemns this abusive practice and that victims deserve protection from its
creation, not merely its distribution or publication.

e Effective Deterrence Requires Addressing the Source: By only targeting distribution,
the law fails to deter the initial, private act of creation. Individuals who create
intimate images without consent, whether through traditional photography or Al
generation, do so because they derive gratification from the act of creation itself.
Criminalising creation can prevent harm at its source.

We propose that the government introduce a specific offence of "creating intimate images
without consent," which would capture both traditional photography and Al-generated
deepfakes. The offence should include the following elements:

e Absence of Consent: The creation occurs without the subject's consent. This ensures
that the offence targets non-consensual acts only.

e Knowledge or Recklessness: The creator knew or was reckless as to whether the
subject had consented. This ensures that only deliberate wrongdoing is criminalised.

e Sexually Explicit Content: The image or recording is sexually explicit or intimate in
nature. This provides clear boundaries for the offence.

o Technology-Neutral Language: The offence should be drafted to capture any means
of creation, whether through traditional photography, Al generation, or future
technologies. This ensures the law remains effective as technology evolves.

Such an offence would complement the existing provisions on distribution and provide
comprehensive protection against image-based sexual violence. We urge the government to

* https://www.bbc.com/zhongwen/articles/cp94nmgde2xo/trad
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seize this opportunity to address the deepfake gap and protect victims from this rapidly
evolving threat.

4. Enacting a Specific Offence Against Persistent Child Abuse

We strongly urge the government to enact a specific offence against persistent child abuse
to address a critical gap in the current legal framework. Under the existing law, there is no
specific offence for "persistent child sexual abuse," and cases must be prosecuted by
charging each individual sexual offence separately. This creates a "prosecution paradox"
where the more persistent and long-term the abuse, the harder it is to secure a
conviction—a contradiction that undermines the protective purpose of the law.

The problem is particularly acute for child victims. Between 2019 and 2023, RainLily reports
to have received nearly 500 requests for assistance related to childhood sexual abuse, with
55.9% involving repetitive sexual violence’. Yet only 30% of child sexual abuse cases are
reported to police, and the median delay in reporting is nine and a half years (3,450 days)°®.
This reflects the reality that child sexual abuse is often characterised by persistence,
concealment, and delayed disclosure.

Research shows that survivors of prolonged trauma often experience fragmented, non-linear
memories and may only be able to recall the "core content" and patterns of abuse rather
than specific details of each incident.

The consequence is a "cherry-picking" approach to prosecution, where only a small number
of representative incidents are charged, failing to reflect the true severity of the abuse. Even
when a conviction is obtained, the sentence is based only on the small number of charges
filed, "falling drastically short of reflecting the reality of a survivor who endured hundreds of
violations". This creates a deeply unjust situation where "the most severe violations—those
involving hundreds of instances of abuse over many years—are paradoxically the hardest to
prosecute effectively".

The government acknowledged this problem as early as the 2000s, proposing a "Persistent
Child Sexual Abuse" offence modelled on the law in New South Wales, Australia. However,
the proposal was shelved due to concerns about legal complexities. Over twenty years later,
multiple Australian states and territories have not only enacted similar legislation but are
continuing to reform it based on academic research and practical experience.

® https://rainlily.org.hk/eng/news/2025/newsletter72
https://app7.legco.gov.hk/rpdb/en/uploads/2024/ISSH/ISSH27 2024 20241126 en.pdf#1#1

® https://rainlily.org.hk/coverage/news/2019/reportlaunch
https://www.scmp.com/news/hong-kong/society/article/2189331/underage-victims-sex-crimes-wait-10-times-
longer-adults-seek?module=hard_link&pgtype=article

h ://sk .hk/article/2799118/%E5%85%92%E7%ABWBAS%EO%R0%AT7 UEA%BE%BS-%ES%85%92%E7%AB
%A5%E9%81%ADWE6%E80%A7 %EA4%BEY%B5%ES%IB%A3%ES%I5%IF%EI%BD%I2%E6%88%I6%E6%81%I0%E
6%87%BC%ES5%BE%8C%E6%IEY%IC-%ES5%8F% 97 %ES%AEY%B3%EA4%BAY%BAY%ES%B9%B3%ES5%9D%87%ES5%BB
%B613-2%E5%B9%BA4%ES%A7%8B%E6%B1%82%ES5%8A%A9
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https://rainlily.org.hk/eng/news/2025/newsletter72
https://app7.legco.gov.hk/rpdb/en/uploads/2024/ISSH/ISSH27_2024_20241126_en.pdf#1

We urge the government to revisit this proposal and introduce a specific offence of
"persistent child sexual abuse." Such an offence would focus on proving the existence of an
exploitative sexual relationship between the adult perpetrator and the child—that multiple
sexual acts occurred over a period of time—rather than emphasising the details of each
individual incident. The offence would explicitly remove the requirement for the
victim-survivor to differentiate the specific circumstances of every act of abuse, providing a
much-needed remedy for those who have endured long-term childhood sexual assault.

Such an offence would achieve several important objectives:

® Reflect the True Gravity of the Crime: A single, pattern-based offence would allow the
courts to sentence based on the totality of the abuse, ensuring the punishment fits
the crime and reflects the devastating impact of prolonged abuse on a child's
development.

® Reduce the Evidentiary Burden on Survivors: By focusing on the pattern of abuse
rather than individual incidents, the offence would reduce the unreasonable burden
of proof that survivors currently face.

e Provide Comprehensive Protection: The offence would plug a gap in the current legal
framework and ensure that the most severe cases of child abuse are properly
addressed.

e Align with International Best Practice: The offence would bring Hong Kong into line
with jurisdictions such as Australia that have already enacted similar laws.

We note that the consultation paper's proposals for sexual offences involving children, while
welcome, primarily address single acts of abuse. The government should seize this
opportunity to introduce a specific offence against persistent child abuse, addressing a gap
that has been identified for over two decades and ensuring that survivors of long-term
abuse receive the justice they deserve.

5. Expanding the Scope of Rape to Include Forced Oral Sex on Female Genitalia

We welcome the government's proposal to expand the scope of rape to be gender-neutral
and to include penile penetration of the mouth. However, we note a significant gap in the
proposed drafting: the offence as currently formulated only criminalizes "penetrates the
victim's mouth with his penis". It does not capture the reverse scenario where a perpetrator
forces the victim's mouth to perform oral sex on the perpetrator's female genitalia.

Under the existing law, rape is defined narrowly as penile penetration of the vagina . The
proposed expansion rightly recognizes that oral penetration is a grave violation of sexual
autonomy that warrants the same level of criminal sanction as vaginal or anal penetration.
However, the current drafting appears to have overlooked a critical scenario that would
leave a significant gap in protection.



The proposed offence of rape covers:
1. Penetration of the vagina, anus, or urethra with a bodily part or object
2. Penetration of the victim's mouth with the defendant's penis
3. Causing the aforementioned penetration

What it does not cover: A scenario where a female perpetrator forces the victim's mouth
onto her genitalia. In this scenario, it is the perpetrator's genitalia that is being brought into
contact with the victim's mouth, rather than the perpetrator's penis penetrating the victim's
mouth. Under the current drafting, this would not constitute rape, even though it is equally
violent, degrading, and a profound violation of the victim's sexual autonomy.

Why This Matters: The guiding principles of the reform include gender neutrality and respect
for sexual autonomy. The proposed offence, by limiting oral penetration to "penile
penetration of the mouth," continues to treat sexual offences as inherently
male-perpetrated acts. This is inconsistent with the gender-neutral approach that is a
cornerstone of the reform.

As the Consultation Paper has noted, "a man being sexually penetrated against his will is not
covered by rape, even though the psychological trauma to him can be as great as that to a
female victim" . The same principle applies here: a victim forced to perform oral sex on a
female perpetrator suffers comparable harm regardless of how the act is physically
structured.

We recommend that the offence be re-drafted to capture all forms of non-consensual oral
penetration, regardless of which party's body part is doing the penetrating. A possible
drafting structure is:

A person commits rape if the person intentionally or recklessly causes the victim's
mouth to be penetrated by the perpetrator's genitalia, or causes the perpetrator's
genitalia to be brought into contact with the victim's mouth for a sexual purpose,
without the victim's consent.

Alternatively, the existing language could be amended to read:
(b) penetrates the victim's mouth with the perpetrator's genitalia (including the penis
or vulva), or causes the victim's mouth to be brought into contact with the

perpetrator’s genitalia for a sexual purpose.

Such a provision would ensure that the offence of rape is truly gender-neutral and reflects
the full range of non-consensual sexual acts that cause comparable harm to victims.

6. Expanding the Definition of "Persons with Mental Impairment" to Include Physical
Impairment that Prevents Free and Voluntary Consent



We note that the consultation paper's proposals for offences involving "persons with mental
impairment" (PMls) are defined by reference to the Mental Health Ordinance (Cap. 136),
which covers persons with mental disorder or mental handicap (a more modern and correct
medical and legal term for this condition is intellectual disability, which replaced outdated,
offensive terms like "mental retardation" or "mental handicap"). While we support the
enhanced protection this provides for individuals with mental impairments, we are
concerned that the definition is too narrow and does not capture persons whose primary
barrier to giving consent due to a physical impairment.

The proposed PMI offences apply to a "mentally disordered person or mentally handicapped
person (as defined in the Mental Health Ordinance (Cap 136)) whose mental disorder or
mental handicap, as the case may be, is of a nature or degree that the person is incapable of
guarding himself or herself against sexual exploitation" .

This definition is exclusively focused on mental capacity. It does not extend to persons with
severe physical disabilities who may have full mental capacity but are physically unable to
communicate their consent or refusal.

Consider a person with advanced motor neuron disease or locked-in syndrome who has full
cognitive function and understands what a sexual act is, but can only communicate through
eye movements and is physically unable to move their limbs or speak. They are incapable of
communicating "yes" or "no" to a sexual advance.

Under the current law and the proposed reforms:
e They would not be protected by the PMI offences because they do not have a mental
impairment
® The general non-consensual offences would apply, but the prosecution would need to
prove the defendant did not have a reasonable belief in consent
e A defendant could plausibly claim they believed the person was consenting, especially
if there was no clear refusal

This creates a significant protection gap for individuals whose primary barrier to consent is
physical, not mental.

Hong Kong is a party to the United Nations Convention on the Rights of Persons with
Disabilities, which requires States Parties to "take all appropriate legislative, administrative,
social, educational and other measures to protect persons with disabilities, both within and
outside the home, from all forms of exploitation, violence and abuse" . The Equal
Opportunities Commission has also emphasized the importance of protecting persons with
disabilities from sexual exploitation .

By limiting the enhanced protection to persons with mental impairment, the law creates an
unjust distinction between victims based on the nature of their impairment, rather than on

their vulnerability and need for protection.

We recommend that the definition of persons protected by these offences be expanded to
include persons whose physical impairment prevents them from being able to:
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1. Understand the nature of the sexual act;
2. Form a decision as to whether to engage in the act; or
3. Communicate any such decision.

A possible drafting structure is:

For the purposes of these offences, a person is incapable of consenting if, by reason of
a physical impairment, the person is unable to understand the nature of the sexual
act, or to decide whether to engage in it, or to communicate any such decision.

We note that the consultation paper proposes to include, as one of the 11 scenarios where
consent is absent, the situation where a victim is "unable to (i) understand what the act is...
(ii) form a decision as to whether to engage in the act; or (iii) communicate any such
decision" due to intoxication. We recommend that this provision be expanded to include
physical impairment as a basis for such incapacity .

By adopting this approach, Hong Kong can ensure that its reformed sexual offences
framework provides comprehensive protection for all vulnerable persons, regardless of
whether their vulnerability arises from a mental or physical condition.

Conclusion

We welcome the Security Bureau's comprehensive review of the laws on sexual offences and
its commitment to strengthening protection for victims of sexual offences while modernising
Hong Kong's laws. The proposals represent a significant step forward, and we are
encouraged by the government's willingness to engage with the public on these important
issues.

As we have outlined in this submission, the current proposals can be further strengthened in
six key areas:

1. Closing the Loophole on the "Mistaken Belief" Defence: The defence should be
restricted by requiring defendants to demonstrate that they took active, reasonable
steps to ascertain consent, drawing on the model adopted in Queensland, Australia,
and Canada.

2. Providing Prosecutorial Discretion for Consensual Peer Relationships: Clear
statutory guidance should be provided to ensure that young people who engage in
consensual sexual activity with peers are not disproportionately criminalised, while
maintaining robust protection against exploitation and abuse.

3. Criminalising the Creation of Sexual Images Made Without Consent: A specific
offence should be introduced to address the growing threat of Al-generated
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deepfakes and other non-consensual intimate images, recognising that creation itself
is an act of harm.

Enacting a Specific Offence Against Persistent Child Abuse: A pattern-based offence
should be introduced to address the unique challenges of prosecuting long-term
child abuse and to ensure that survivors of persistent abuse receive the justice they
deserve.

Expanding the Scope of Rape to Include Forced Oral Sex on Female Genitalia: The
proposed rape offence should be amended to capture all forms of non-consensual
oral penetration, including scenarios where a female perpetrator forces the victim's
mouth onto her genitalia, ensuring the offence is truly gender-neutral and reflects
the full range of acts that cause comparable harm to victims.

Expanding the Definition of "Persons with Mental Impairment" to Include Physical
Impairment: The definition of persons protected by the proposed PMI offences
should be expanded to include persons whose physical impairment prevents them
from giving free and voluntary consent, ensuring that all vulnerable
persons—regardless of whether their vulnerability arises from a mental or physical
condition—receive comprehensive protection under the law.

We urge the government to give careful consideration to these recommendations and to
incorporate them into the final legislative proposals. By doing so, Hong Kong can develop a
legal framework that truly reflects the principles of sexual autonomy, consent, and
protection of the vulnerable that underpin the proposed reforms.

We look forward to continuing to engage with the government on these important issues
and to contributing to the development of a legal framework that provides meaningful
protection for all victims of sexual offences.

End of Submission
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